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GAI L KI'NG DELLI NGER, R N.

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a final hearing was held in this case
on March 21 and 22, 2006, in Viera, Florida, before Susan B.
Harrell, a designated Adm nistrative Law Judge of the D vision
of Admi nistrative Hearings.

APPEARANCES

For Petitioner: Kathryn E Price, Esquire
Di ane Kiesling, Esquire
Departnent of Health
Bureau of Practitioner Regulation
4052 Bald Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3265

For Respondent: WIlliamF. Sutton, Jr., Esquire
Ruden, MC osky, Smith, Schuster &
Russel |, P. A
111 North Orange Avenue, Suite 1750
Ol ando, Florida 32801

STATEMENT OF THE | SSUES

Whet her Respondent vi ol ated Subsections 464.018(1) (h)

and 464.018(1)(n), Florida Statutes (2002);



Subsection 456.072(1)(n), Florida Statutes (2002 and 2003);
and Fl orida Adm nistrative Code Rul es 64B9-8.005(1) and
64B9- 8. 005(2), and, if so, what discipline should be inposed.

PRELI M NARY STATEMENT

On January 31, 2005, Petitioner, Departnent of Health,
Board of Medicine (Department) filed a three-count
Adm ni strative Conpl ai nt agai nst Respondent, Gail King
Dellinger, RN (M. Dellinger), alleging that she violated
Subsections 464.018(1)(h) and 464.018(1)(n), Florida Statutes
(2002); Subsection 456.072(1)(n), Florida Statutes (2002 and
2003); and Florida Adm nistrative Code Rul es 64B9-8.005(1) and
64B9- 8. 005(2). Ms. Dellinger requested an admi nistrative
hearing, and the case was forwarded to the Division of
Adm ni strative Hearings on Septenber 6, 2005, for assignnent of
an admnistrative | aw judge to conduct the final hearing. The
case was originally assigned to Adm nistrative Law Judge
Charles C. Adans, but was reassigned to Adm nistrative Law Judge
Susan B. Harrell, who conducted the final hearing.

The final hearing was schedul ed for Novenber 28, 2005.
Ms. Dellinger requested a continuance, which was granted by an
order dated November 4, 2005, rescheduling the final hearing for
Decenber 20, 2005. The parties jointly requested a continuance,

whi ch was granted, and the final hearing was reschedul ed for



February 9, 2006. Ms. Dellinger again requested a continuance,
and the final hearing was reschedul ed for March 21 and 22, 2006.

On March 20, 2006, the Departnent filed Petitioner's Mtion
to Take O ficial Recognition, requesting that official
recognition be taken of the followng: Florida Admnistrative
Code Rul e 64B9-8. 005, effective March 23, 2000, to February 16,
2002; Florida Adm nistrative Code Rul e 64B9-8. 005, effective
February 17, 2002, to the present; Florida Adm nistrative Code
Rul e 64B9-8. 006, effective May 8, 2000 to May 1, 2002; Florida
Adm ni strative Code Rule 64B9-8. 006, effective May 2, 2002,
to January 11, 2003; and Florida Adm nistrative Code
Rul e 64B9-8. 006, effective January 12, 2003, to February 21,
2004. The notion was granted, and official recognition was
t aken of the above-referenced rules.

At the final hearing, the Departnent called the follow ng
Wi t nesses: Kyle Anderson, MD.; Dave Madsen; Doris Spivy; Velm
Pel I ot; Penny Dalton; Gail King Dellinger; Lija Scherer; Dr. Jay
O sson; and Harriet Brinker, R N. Petitioner's Exhibits 1
t hrough 3, 4B through 4D, 6, 7, 8 (testinmony of Dr. Jay d sson
only), 9 through 11, and 13 were admtted in evidence.
Petitioner's Exhibits 4F, 4G 5, and 12 were proffered.

At the final hearing, Ms. Dellinger testified in her own

behal f and called Christina Deal and Francis Ml |l amaci as her



Wi tnesses. Respondent's Exhibits 3, 4, and 7 were adnmitted in
evi dence.

The three-volunme Transcript of the final hearing was fil ed
on April 27, 2006. The parties tinely filed their proposed
reconmmended orders, which have been considered in rendering this
Recommended Order.

FI NDI NGS OF FACT

1. The Departnent is the state agency charged with
regul ating the practice of nursing in Florida pursuant to
Section 20.43 and Chapters 456 and 464, Florida Statutes (2005).

2. At all times material to the proceeding, M. Dellinger
was a licensed registered nurse in the State of Florida, having
been issued |icense nunber RN 2837932. She currently resides in
Sout h Carolina.

3. At all tinmes material to this proceeding, M. Dellinger
was the owner and operator of the Gail K. Dellinger Adult Famly
Care Hone, d/b/a King Manor, at 3515 Fell Road, Mel bourne,

Fl ori da (Ki ng Manor).

4. King Manor was an adult famly care honme (AFCH), which
is required to be operated in accordance wth Chapter 400,
Florida Statutes (2005), and Florida Admnistrative Code
Chapter 58A-14. AFCHs are |licensed by the Agency for Health

Care Admi nistration (AHCA).



5. During the period of April 8, 2003, up to and including
May 16, 2003, an 88-year-old fenmale, J.E. , resided at King
Manor .

6. On or about April 8, 2003, patient J.E was approved to
live at King Manor after being eval uated by Kyle Anderson, M D
(Dr. Anderson), a physician who was J.E.'s primary care
physician. At the tinme of her adm ssion to King Manor, J.E had
medi cal issues and history that included nmyocardial infarction,
coronary artery di sease, hypertension, peripheral vascul ar
di sease, a low thyroid condition, Al zheiner's denentia, chronic
back pain from conpression fractures, a seizure disorder, and a
ri ght bel owthe-knee anputation

7. At the tinme J.E. was admtted to King Manor, she was
prescri bed medi cations including: [Indur, NORVASC, Lopressor,
Levothroid, Aricept, Macalcin, Seroquel, Coumadin, D lantin,
and Lortab. Indur is a nitrous preparation for coronary
di sease. NORVASC is an anti hypertensive nedication. Lopressor
is a beta bl ocker, which decreases the heart rate and |owers the
bl ood pressure. Levothroid is a thyroid supplenment for |ow
thyroid. Aricept is a nedication for Al zheiner's denentia.
M acalcin is a nose spray used for osteoporosis. Seroquel is a
m | d-to-noderate antipsychotic nedication, used in the elderly

often tinmes for agitation. Coumadin is a blood thinner. Lortab



is a pain nedication for chronic back pain. Dilantin is an
antisei zure nedi cation.

8. Upon admi ssion to King Manor on April 8, 2003, the
Seroquel was not anong J.E 's nedications. Not taking Seroque
woul d have increased J.E 's agitation and confusion. Penny
Dal t on, the daughter of J.E., had her husband deliver the
Seroquel to King Manor toward the end of the week in which J.E
was admtted to King Manor. The inventory of J.E 's possessions
conducted by the Brevard County Sheriff's Departnment and signed
by Respondent included Seroquel. The evidence is not clear and
convincing that J. E. had any Seroquel at King Manor on April 11.

9. On the afternoon of Friday, April 11, 2003, J.E. becane
very agitated and anxious. J.E demanded that she be given
something. M. Dellinger called Dr. Anderson's office and got a
recorded nmessage. M. Dellinger testified that the recorded
nmessage said if it was an energency to call 911 and that any
prescription refills could not be done for 72 hours.

Ms. Dellinger's testinony is not credible. Dr. Anderson is on
call for his patients, and, if Ms. Dellinger wanted to speak to
Dr. Anderson, all she had to do was hold the line until the
answering service picked up the call. The answering service
woul d have contacted Dr. Anderson.

10. Dr. Jay dsson (Dr. Osson) acted as the King Manor

medi cal director. He had previously seen J.E. as a patient



t hrough his nedi cal group and had access to Ki ng Manor
residents' patient files. After listening to the recorded
message fromDr. Anderson's office, Ms. Dellinger called
Dr. Osson to obtain a prescription for Ativan for J.E. She
foll owed her telephonic request with a witten request to
Dr. O sson, which stated:

Request to adm nister 0.5 Ativan BID PRN in

pl ace of Seroquel 25 MG BID. Daughter to

bring Pt's meds fromhonme. Admnister only

(4/ 13-4/ 14-4/15). Pt. to follow up with

primary MD. Anderson on 4/17/03. Pt is

anxi ous, and unable to sleep. Thank you,

Gail. Verbal order--4/11/03.
At the bottomof the witten request was typed or printed
"Gail K. Dellinger, RN."

11. Dr. dsson verbally ordered Ativan for J.E., a
prescription nmedication designed to relieve anxiety, on a per
need basis for three days, April 13, 14, and 15, 2003, and
signed the witten request after the verbal order was given.

12. M. Dellinger told Dr. dsson that she could not |eave
King Manor to get the prescription filled and that one of the
residents had a supply of Ativan. Although Dr. O sson does not
recall whether he told Ms. Dellinger that she could get an
Ativan fromthe other resident's supply until the prescription
could be filled, he did not think that anything was wong with

borrowing fromthe other resident. M. Dellinger took three

Ativan pills fromthe prescription supply of J.B., another King



Manor resident, and placed themin J.E's pill dispenser.
Ms. Dellinger witnessed J.E. take at |east one Ativan.

13. Ms. Dellinger testified that the foll ow ng day, which
woul d have been a Saturday, J.E. went to the daycare facility
taking her pill dispenser with the Ativan in it. However,

Ms. Dellinger also testified that J.E. only went to the daycare
on Tuesdays and Fridays. According to Ms. Dellinger, J.E 's
daught er found out about the Ativan fromthe daycare facility
and told Ms. Dellinger that she did not want her nother to take
the Ativan. M. Dellinger testified that she called Health
South and told themthat the prescription would not be filled.

14. Ms. Dellinger's testinony is not credible. The
request for the Ativan was made on April 11, 2003, but the
witten confirmation of the verbal order showed that the Ativan
was to be adm nistered only on April 13, 14, and 15. Thus, if
the witten order was correct, M. Dellinger should not have
given J.E. an Ativan until Sunday. However, it is clear that
Ms. Dellinger gave J.E. an Ativan fromJ.B.'s supply on Friday,
April 11, 2003. Additionally, Ms. Dalton could not have been
made aware by the day care facility on Saturday, April 12, 2003,
that J.E. had the Ativan because J.E. did not go to daycare on
Saturdays. Thus, she could not have told Ms. Dellinger on

April 12, 2003, that she did not want her nother to take Ativan,



and Ms. Dellinger would have no reason to inform Health South
that the prescription would not be filled.

15. J.E saw Dr. Anderson on April 17, 2003.

Ms. Dellinger acconpanied J.E. to Dr. Anderson's office, and
Ms. Dalton was al so present during the visit. Dr. Anderson
advised Ms. Dellinger that he was J.E.'s primary care physician
and that he wanted to be contacted when there was a change of
J.E.'s status. He additionally advised Ms. Dellinger that he
was to be the physician prescribing nedications for J.E

16. Ms. Dellinger did not tell Dr. Anderson during the
visit on April 17 that Dr. O sson had prescribed Ativan for J.E
or that J.E. had taken an Ativan.

17. The office records of Dr. O sson reveal ed that on
April 15, 2003, Ms. Dellinger called Dr. O sson's office and
asked Dr. O sson to "Please go evaluate pt [J.E.] & take over
care." Ms. Dellinger also neglected to tell Dr. Anderson on
April 17, 2003, that she had asked Dr. O sson to take over the
care of J.E. Dr. Osson s records indicate that John Stacy, a
physi ci an' s assistant, would go and evaluate J.E. on April 21,
2003.

18. M. Stacy did go and evaluate J.E. on April 21, 2003.
H's notes indicate that J.E. was "doing well at this tine with
no acute problens.” M. Stacy also wote the following in the

summary of his eval uation:



W are maki ng arrangenents for routine

followup. She is going to have a PT/INR

and Dilantin | evel each nonth. W are

getting a urinalysis today because of her

hi story of frequent urinary tract infections

and sone conplaints of dysuria. W wll be

followng her at this facility as necessary.
Dr. O sson countersigned the initial evaluation notes nmade by
M. Stacy. It is clear that Ms. Dellinger wanted Dr. O sson to
t ake over the care of J.E., even after Dr. Anderson had inforned
her that he was J.E. 's primary care physician.

19. J.E went to her daughter's house during the |ast
weekend in April 2003. Wen she returned to King Manor on the
foll ow ng Monday, J.E. had a pressure sore on her right stunp.
Ms. Dalton indicated that she had an appoi ntnent the follow ng
day to have the sore evaluated. The followng day J.E. was seen
by Roy McMurray at Brevard Prosthetics. According to
Dr. Anderson's records, M. MMirray requested a prescription
for a stunp shrinker for J.E., which prescription Dr. Anderson
signed on May 1, 2003.

20. Ms. Dellinger testified that although Ms. Dalton had
rel ayed the nmethod of treatnent of the pressure sore that she
was given by Brevard Prosthetics, she would not carry out those
treatments and that she did not agree with the use of a stunp
shrinker. M. Dellinger testified that she contacted

Dr. Osson's office to cone and take a |look at J.E. on April 30,

2003. According to Ms. Dellinger, M. Stacy cane out and gave

10



her orders for the treatnent of the pressure sore. Again,

Ms. Dellinger's testinmony is not credible. There is no
indication in the nedical records that M. Stacy cane to see
J.E. on April 30, 2003, in relation to her pressure sore. The
first record of Dr. A sson which referred to the treatnent of
the pressure sore was a verbal order on May 6, 2003, from

Dr. Osson. Dr. Osson's records indicate that he visited J. E
at King Manor on May 7, 2003, concerning her pressure sore.

21. On May 5, Dr. Anderson saw J.E. to evaluate the wound
on her stunp. Dr. Anderson prescribed clindanycin, an
antibiotic and saline wet-to-dry dressing with changes tw ce a
day. It is clear that Ms. Dellinger was not willing to follow
the orders of J.E.'s primary care physician and took upon
herself to get Dr. O sson involved in the care of J.E.

22. On or about May 8, Petitioner faxed Dr. O sson
requesting J.E. be provided with a prescription for Klonipin or
Anbien as a sleep aid and for anxiety. Anbien is a controlled
substance used in the treatnent of insommia. Dr. dsson
prescri bed Anbien for J.E. The Anbien prescription for
30 tablets was filled on May 9, 2003.

23. J.E. died on May 16, 2003. After her death, the
Brevard County Sheriff's deputies conpiled an inventory sheet,

listing J.E.'s nedications, which included 18 Anbien tablets.
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24. Dr. Anderson was unaware that Dr. O sson had been
treating J.E., while she was a resident at King Manor, until
after her death.

25. Respondent nmet MR when MR was a resident at Health
South Sea Pines (Sea Pines). Respondent served as staff nurse
for MR during her stay at Sea Pines. MR was discharged and
entered into a nursing hone. Respondent knew that M R was
payi ng for her nursing hone care with her own funds. Respondent
visited MR at the nursing hone and knew that MR did not want
to go back to her own honme. |In February 2003, MR becane a
resi dent of King Manor and resided there until the facility was
cl osed.

26. On or about June 6, 2003, AHCA placed King Manor on a
resi dent adm ssions noratoriumwhich prevented King Manor from
admtting new residents. M. Dellinger informed the King Manor
residents, including MR, of the AHCA noratoriumand its
possi bl e effects on King Manor which could include the closing
of the facility.

27. WM. Dellinger borrowed noney fromMR , totaling at
| east $11,500. In Septenber 2003, a check for $8,000 was i ssued
to Ms. Dellinger fromMR"'s account, and, in Novenber 2003, a
check for $3,500 was issued to Ms. Dellinger fromMR"'s

account. Ms. Dellinger orally agreed to repay the | oan through

12



a reduction of MR 's nonthly paynent. There are no witten
agreenments or records regarding the | oan.

28. In late January or early February 2004, an arrest
warrant/ Notice to Appear was issued for the charge of
exploitation of an elderly person regarding the |oans fromMR
to Ms. Dellinger. At the tine of the warrant, $1, 000 had been
repaid. At the tine of the final hearing in the instant
proceedi ng, all noney had been repaid.

29. During the period of Novenber 16, 2003, through
Decenber 9, 2003, Ms. Dellinger was in South Carolina and was
physically absent fromthe State of Florida. She left John
Harrison Brown (M. Brown), a certified nursing assistant, to
care for the King Manor residents. At this time, King Manor had
three residents: WR, MR, and LLMR WR, a nuale resident,
had a catheter and was very frail. M. Brown had to help WR
with all his daily activities. The two fenale residents, MR
and L. MR, needed considerably | ess care and coul d do nost of
their daily activities.

30. M. Brown becane distraught and cont act ed
Ms. Dellinger around 2 a.m on Decenber 9, 2003. He told her
that he was "freaking" and could not do the job anynore because
of the pressure of being responsible for the residents while
Ms. Dellinger was away. He told Ms. Dellinger that he was

"ready to do sonething to hinself,"” neaning that he was

13



suicidal. M. Dellinger could tell fromthe conversation that
M. Brown had been drinking. Her response to the situation was
to tell M. Brown to take an Ativan

31. M. Brown contacted sheriff's deputies on Decenber 9
2003, to conme and get him He advised deputies that he drank
beer in violation of probation and asked the deputies to cone
and take himto jail. On Decenber 9, 2003, M. Brown was
arrested at King Manor, taken to jail, and charged with
vi ol ati on of probation. Sonetine during his incarceration,
M. Brown was found dead hanging in his jail cell.

32. Harriet Brinker, RN (M. Brinker), was accepted as
an expert in nursing, specializing in geriatric care.
Ms. Brinker opined that Ms. Dellinger failed to neet the
st andards of professional conduct when she failed to inform
Dr. Anderson that J.E. had been prescri bed and adm ni stered
Ativan and Ambien. It was Ms. Brinker's opinion that
Ms. Dellinger was negligent when she requested a prescription
for Ambi en by name because she was placing herself at the |evel
of a physician and determ ni ng what nedi cati on needed to be
prescribed. M. Brinker further opined that Ms. Dellinger
failed to nmeet the standards of professional conduct by
requesting the prescription for Anbien when J.E. had not been
exam ned by Dr. Asson. It should be noted that Dr. O sson had

exam ned J.E. the day before he prescribed the Anbien.
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Ms. Brinker also opined that Ms. Dellinger failed to neet the
standards of professional conduct by calling a doctor who was
not the primary care physician when Dr. Anderson had advi sed Ms.
Del l'i nger that he was to be the physician prescribing

medi cations for J.E. It was also Ms. Brinker's opinion that M.
Del l'i nger was guilty of unprofessional conduct by |eaving the
three residents in M. Brown's care while she was in South
Carolina. The care that the residents needed woul d have had to
have been provided by a licensed practical nurse and not a
certified nursing assistant.

33. M. Brinker opined that Ms. Dellinger practiced bel ow
the m nimal standards of acceptable prevailing nursing practice
and m sappropriated drugs when she renoved Ativan fromthe
supply of another resident and gave the pills to J.E. It was
Ms. Brinker's opinion that Ms. Dellinger failed to neet the
standard of care when she requested a specific nedication from
Dr. dsson, when she knew that Dr. Anderson was J.E.'s primary
care physician. She was of the opinion that M. Dellinger
negligently admnistered Anbien to J. E. because Respondent
exposed J.E. to a higher level of risk by not know ng how Anbi en
woul d interact with the nedication reginmen Dr. Anderson had
prescribed for J.E. M. Brinker opined that Ms. Dellinger put
herself at the |level of a physician when she requested and

obt ai ned Anmbien for J.E.
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CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2005).

35. The Departnent has the burden to establish the
all egations in the Adm nistrative Conplaint by clear and

convi nci ng evidence. Departnent of Banking and Fi nance v.

Gsborne Stern and Co., 670 So. 2d 932 (Fla. 1996). 1In Slonmow tz

v. Wl ker, 429 So. 2d 797 (Fla. 4th DCA 1983), the court
devel oped a working definition of "clear and convincing
evi dence, " whi ch has been adopted by the Florida Suprene Court

inlnre Davey, 645 So. 2d 398 (Fla. 1994). The court in

Sl onowi t z st at ed:

[C]l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
testinony nust be precise and explicit and
the wi tnesses nmust be | acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

Slomowi t z, 429 at 800.
36. The Departnent alleged that Ms. Dellinger violated
Subsection 464.018(1)(h), Florida Statutes (2002), which

provi des that disciplinary action may be taken for

16



"[u] nprof essional conduct, as defined by board rule.”

Adm ni strative Code Rule 64B9-8.005(1)(e) provides that

Fl ori da

unpr of essi onal conduct shall include "[a]cts of negligence

ei t her

by om ssion or conm ssion."

The Departnent alleged in

the Adm nistrative Conplaint that Ms. Dellinger comm tted

unpr of essi onal conduct in the foll ow ng ways:

37.
evi dence t hat
Fl orida Statutes (2002),
64B9- 8. 005( 1),

been prescri bed and taken Ativan.

a. On or about April 17, 2003, and
thereafter, Respondent negligently failed to
informPatient J.E.'s primary care physician
of a change in Patient J.E 's nedications,
specifically that Patient J.E had been
prescri bed and adm nistered Ativan;

b. Respondent negligently obtained a
prescription for Ambi en and began

adm nistering Anbien to Patient J.E. after
havi ng been advised that Patient J.E 's
primary care physician did not want sl eeping
pills/nmedication to be given to Patient J.E
because it could mask synptons related to an
infection in Patient J.E.'s stunp.

[c.] Respondent comm tted unprofessiona
conduct by negligently |eaving Patients
MR, HC , and WR. under the care of a
certified nursing assistant, Brown, who
Respondent knew or had reason to know, was
not qualified to provide the care and

assi stance required by these patients while
she was absent fromthe state.

The Departnent has proven by clear and convincing

Ms. Dellinger violated Subsection 464.018(1)(h),
and Florida Adm nistrative Code Rule
by failing to advise Dr. Anderson that J.E. had

The Departnent did not

establish that Dr. Anderson had told Ms. Dellinger not to
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adm ni ster sleeping nedications to J. E. because it woul d mask
the synptons of the pressure sore, but the Departnent did
establish that Ms. Dellinger obtained the Anbien negligently by
requesting the prescription fromDr. O sson when she knew t hat
Dr. Anderson was J.E.'s primary care physician and wanted to be
t he physician prescribing nmedications for J.E.

38. The Departnent did establish by clear and convi ncing
evi dence that Ms. Dellinger violated Subsection 464.018(1)(h),
Florida Statutes (2002), by leaving M. Brown in charge of the
residents at King Manor while Ms. Dellinger went to work in
South Carolina for several weeks. The care needed by the
residents, in particular WR, warranted the care of at |east a
i censed practical nurse. M. Dellinger knew that M. Brown was
a certified nursing assistant and was not trained to take care
of the residents at the | evel of care which their conditions
war r ant ed.

39. The Departnent alleged in the Adm nistrative Conpl ai nt
that Ms. Dellinger violated Subsection 464.018(1)(n), Florida
Statutes (2002), which provides that disciplinary action may be
taken for the follow ng act:

(n) Failing to neet m nimal standards of
acceptabl e and prevailing nursing practice,
i ncl udi ng engaging in acts for which the

licensee is not qualified by training or
experi ence.
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40.

Fl ori da Adm nistrative Code Rule 64B9-8. 005(2)

provides that "[f]ailing to neet or departing from m ninma

st andards of acceptable and prevailing nursing practice”

i ncludes the foll ow ng:

41.

(b) Adm nistering nedications or treatnents
in a negligent manner; or

* * *

(n) Practicing beyond the scope of the
licensee' s |license, educational preparation
or nursing experience.

The Departnent alleged in the Adm nistrative Conpl aint

that Ms. Dellinger failed to neet or departed fromthe m ni na

standards of prevailing nursing practice by the foll ow ng:

42.

a. Respondent m sappropriated Ativan by
renovi ng and/ or borrow ng Ativan fromthe
medi cati on supply of another Patient and
adm nistering it to Patient J.E.

b. Respondent negligently adm nistered
Anbien to Patient J.E. despite instructions
fromJ.E 's primary care physician not to
give Patient J.E sleeping pills/mnmedication
because it could mask synptons related to an
infection in Patient J.E's stunp;

c. Respondent practiced beyond the scope of
her |icense, educational preparation and or
nursi ng experience, by circunventing Patient
J.E."s primary care physician and obt ai ni ng
a prescription for Ambien and subsequently
adm ni stering Anbien to Patient J.E. , based
on her professional judgnent, despite
instructions fromPatient J.E.'s primary
care physician not to give Patient J.E.

sl eeping pills/medication.

The Departnent has established by clear and convi ncing

evidence that Ms. Dellinger failed to neet the m ninmal standards
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of acceptabl e and prevailing nursing practice when she
m sappropriated three Ativan pills fromJ.B.'s nedication supply
and gave themto J.E. The Departnent did not establish that
Dr. Anderson had told Ms. Dellinger not to give J.E. a sleeping
medi cati on because it would nask the synptons of a pressure sore
on J.E.'s stunp. The Departnent did establish that M.
Dellinger was trying to circunvent the care of J.E.'s prinmary
care physician by contacting Dr. O sson for prescriptions and
medi cal eval uati ons when Dr. Anderson had told Ms. Dellinger
that he was J.E.'s primary care physician and wanted to be
contacted when there was a change in J.E.'s condition and that
he wanted to be the physician prescribing the nedications for
J.E

43. The Departnent alleged in the Adm nistrative Conpl ai nt
that Ms. Dellinger violated Subsection 456.072(1)(n), Florida
Statutes (2002 and 2003), which provides that disciplinary
action may be taken against a health care professional for
"[e] xercising influence on the patient or client for the purpose
of financial gain of the licensee or a third party."
Specifically, the Departnent all eged that "Respondent exercised
i nfl uence on Patient MR through the nurse-patient/client
rel ati onshi p and obt ai ned | oans in an anount exceedi ng $11, 000
fromPatient MR for the financial gain of the Respondent

and/or a third party.”
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44, The Departnent failed to establish by clear and
convi nci ng evidence that Ms. Dellinger exercised influence on
MR for Ms. Dellinger's financial gain. The evidence
established that MR made a loan to Ms. Dellinger, but the
evi dence does not establish that Ms. Dellinger used her nurse-
patient/client relationship as a way to influence MR to give
her the | oan.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered finding that Gai
King Del i nger viol ated Subsections 464.018(1)(h) and
464.018(1)(n), Florida Statutes (2002), and Florida
Adm ni strative Code Rul es 64B9-8. 005(1) and 64B9-8. 005(2), and
di d not violate Subsection 456.072(1)(n), Florida Statutes (2002
and 2003); inposing an administrative fine of $500; suspending
her license for two years; and placing her on probation for
three years after the suspension of her license on terns to be

set by the Board of Nursing.
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DONE AND ENTERED t his 29th day of June,

Tal | ahassee, Leon County, Flori da.

2006, in

wa B Harslf

SUSAN B. HARRELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee,
(850) 488-9675

Florida 32399-3060
SUNCOM 278- 9675

Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 29th day of June, 2006.

COPI ES FURNI SHED,

WIlliamF. Sutton, Jr., Esquire

Ruden, M osky, Smith, Schuster &
Russel |, P. A

111 North Orange Avenue, Suite 1750

Ol ando, Florida 32801

Kathryn E. Price, Esquire
D ane Kiesling, Esquire
Department of Health
Bureau of Practitioner Regulation
4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Tinmothy M Cerio, Ceneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Dan Coble, RN, Ph.D., CNAA, C, BC
Executive D rector

Departnent of Health

4052 Bal d Cypress Way, Bin C02

Tal | ahassee, Florida 32399-1701
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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